28th March 2014
This workshop was organised by LASS (Leicestershire AIDS Support Services) to provide
participants with up to date information about HIV and the law, using recent research by Sigma
Research, updates from NAT (the National AIDS Trust) and policy statements by the British HIV
Association and the Expert Advisory Group on AIDS. The workshop consisted of a presentation by
Birkbeck lecturer Robert James, group work analysis of case studies, and action planning. This
report provides a summary record of the workshop for those attending. It can be used as a general
briefing on the issues relating to HIV transmission and the law.
Participants came from a range of professions, including health, social care, statutory sector,
service providers, the voluntary and community sector, and higher education.
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Summary
The Law
•

•

•

•

•

The law used in England and Wales to prosecute people for HIV transmission is the
Offences Against the Person Act 1861, under its provisions on ‘grievous bodily harm’. There
are two possible offences – ‘reckless transmission’ and ‘intentional transmission’.
Since 2003 there have been 25 trials for reckless transmission in England and Wales,
including four acquittals. There have been no prosecutions for intentional transmission,
which would be very difficult to prove.
A combination of factors are needed to prove reckless transmission including: the
individual’s knowledge that they are HIV positive and that the condition is infectious; the
infected complainant’s lack of knowledge of the accused’s HIV status; and evidence
beyond reasonable doubt that the accused person is responsible for transmitting the virus.
Defining what constitutes reckless behaviour is critical; there are some areas of uncertainty
which have not yet been tested in court, including condom failure and maintenance of an
undetectable viral load.
Phylogenetic analysis can provide evidence of transmission but not of responsibility, and
must be supported by medical and sexual evidence.

Police and prosecutions
•

•

•

•

Following Terrence Higgins Trust (THT) research, the Association of Chief Police Officers
worked with NAT and THT to produce guidance on investigating criminal transmission of
HIV. This included provision for prosecutions to go ahead only if the complainant has been
infected with HIV. The guidance also clearly states that the accused HIV positive person
should have uninterrupted access to their medication (during arrest, remand etc.) and that
their confidentiality must be respected.
NAT has worked with the Crown Prosecution Service to produce guidance; while this
guidance is not binding, it can prevent inappropriate prosecutions. It implies that the use of
condoms demonstrates avoidance of reckless behaviour, and stresses that virological
evidence is not sufficient on its own to prove guilt.
Police investigations are much more common than prosecutions but are still rare, and there
is evidence that police understanding of both the law and HIV is limited, and practice
inconsistent.
All cases so far have involved relationships, offering more complex dynamics than a police
‘perpetrator/victim’ model, and involve extensive investigation of previous sexual histories –
they may be very intrusive and distressing.

Organisations’ response
•
•

Most criminal lawyers will not know how to defend these cases – specialist advice is
essential.
Organisations can prepare themselves by knowing the law, knowing what is undecided in
law, what support they can offer, and what information they can share.
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Case studies
Discussion of two case studies, in which a woman was accused of infecting her partner, highlighted:
• The importance of offering individual support to both partners to help them make informed
choices and come to terms with their situation, without assigning culpability.
• Maintaining confidentiality by only contacting other agencies with permission, and by
managing potential conflict of interests in supporting both partners.

Action planning and recommendations
Participants identified action they could take to prepare their organisation for similar situations. This
included:
• Identifying specialist lawyers.
• Developing and maintaining good relationships between community-based and clinical
agencies to lever in skills and resources and anticipate potential issues.
• Using guidance from THT, NAT and other specialist organisations to keep up to date with
legal and medical changes and best practice.
• Developing protocols to ensure consistent responses within their organisation.
• Supporting regular staff training and continual professional development to keep staff up to
date on medical and legal developments and identify best practice.
• Preparing a press statement outlining their organisation’s general stance on prosecution for
reckless HIV transition, not linked to specific cases.
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The Law

The law relating to the transmission of HIV is based on case law, as courts have responded
to new situations by expanding the scope of existing legislation and setting precedents. This
case law can only be created through contested trials or appeals. The law used in England
and Wales to prosecute people for HIV transmission is the Offences Against the Person Act
1861 (OAPA 1861), under the sections relating to ‘grievous bodily harm’ (GBH). Proving
GBH originally depended on physical evidence – the existence of a mark, but in the 1990s,
in the context of concern about the ineffectiveness of the law to deal with high profile cases
of stalking, courts succeeded in broadening the definition to include psychological harm. This
subsequently meant that the transmission of disease could be defined as a crime.1
There are two possible offences – ‘reckless transmission’ (under section 20), and ‘intentional
transmission’ (under section 18). There has never yet been a successful prosecution for
intentional transmission, and it is unlikely that there will be, since it would need to be proved
that the accused actually wanted to give the other person HIV and could control its
transmission. However, press reporting has confused the distinction between the two
offences, and has used language such as ‘knowingly’ which, while having no legal status,
suggests intent.

1

See http://www.aidsmap.com/Timeline-of-developments-in-the-criminalisation-of-HIV-and-STItransmission-in-the-UK/page/1504201/ for a timeline of legal developments.
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The first English conviction for the transmission of HIV was in October 2003, when
Mohammed Dica was convicted of two counts of reckless transmission for ‘unlawfully and
maliciously inflicting grievous bodily harm’. In 2004, the Court of Appeal heard an appeal
against this conviction, during which it confirmed that reckless transmission of HIV is an
offence under English law.
Since 2003 there have been 25 trials, with most defendants pleading guilty. The law offers a
strong incentive to plead guilty since defendants who plead guilty at the earliest possible
point receive an automatic reduction in their sentence. Apart from the earliest cases, most
defendants pleading not guilty have been acquitted, with the exception being a defendant
who claimed to be in denial about their HIV status, which was not accepted as a defence by
the court.
Prosecutions for transmission do not reflect the demographics of people living with HIV.
Although the ground-breaking cases – those which have set a precedent and extended the
law – involved people with origins outside the UK, most of the subsequent cases have
involved white European heterosexual men. It is not clear why this is, but it may be that men
who have sex with men and sub-Saharan African communities have a greater acceptance
of potential risk because of the prevalence of HIV in these communities, and are less likely
to consider recourse to the courts.
All those convicted of reckless transmission have been imprisoned and sentences appear to
be harsh compared to those for other forms of reckless assault. Courts have also made use
of powers to impose an Anti-Social Behaviour Order (ASBO) to regulate future sexual
behaviour, for instance by mandating disclosure or condom use with future sexual partners.
Public health laws also allow for compulsory testing (but not treatment) and detention in
hospital. Intended as a last resort, these powers were used 15 times between 2010-12, but
only one case involved a person with HIV.2

Interpreting the Law

A conviction for reckless transmission depends on the prosecution proving that an individual
was aware of their positive HIV status. This normally means having tested positive, but in
rare circumstances it could be argued that an individual might know without testing, for
instance where a person is diagnosed with HIV and the only possible route of exposure was
from unprotected sex with one person then telling that one sexual partner that they must
2

Source: NAM - http://www.aidsmap.com/Frequently-asked-questions-regarding-criminal-liability-forHIV-transmission/page/1504200/
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have HIV and transmitted it to them because there was no other way they could have
contracted the virus. It would not be possible for them to be charged with this transmission
as they did not know they had HIV at the time of the transmission but after the conversation
informing them that they must have transmitted HIV they could be considered to ‘know’ that
they had HIV which would be relevant for future sexual partners. There is no legal
requirement for individuals to disclose their HIV status to sexual partners, but if their partner
is aware of their status, this can be used as evidence of their consent to possible risk. In
some investigations an individual has been assumed to have known their partner’s HIV
status, for instance as a result of accompanying them to hospital for their HIV related
appointments. However, simply belonging to a group with a high prevalence of HIV should
not be taken to imply knowledge.
In the case of complaints, it may be assumed that the person who tested positive first was
the person who was infected first, but this is not necessarily the case. Before any court case,
there needs to be a thorough investigation of the past sexual contacts of both parties, in
order to establish whether it can be proved ‘beyond reasonable doubt’ that it is the accused,
and not someone else, who infected the complainant. This is usually difficult to prove, which
is why it has been usual for someone who pleads not guilty to be acquitted.
There have also been instances of ‘proxy investigations’ instigated by the police. An
example would be where the police investigate an accusation of a complaint of one person
about their partner for a different crime during which it becomes apparent that HIV
transmission also occurred and the police say to the complainant that a prosecution for the
original complaint is very unlikely to be successful but one for reckless transmission would
be likely to succeed. All cases brought to court so far have related to relationships (rather
than transient encounters) and accusations may reflect anger about a relationship
breakdown. However, once a complaint is made, the complainant, even if they change their
mind, has very little control over how it is taken forward.

While there are general rules about what does or does not constitute reckless behaviour,
there are some areas of uncertainty where precedents have not yet been established. Using
a condom is generally accepted as a defence against an accusation of reckless behaviour,
but no cases of infection following condom failure have yet come to court, so it is not known
whether courts would accept their use as a defence. Terrence Higgins Trust (THT) advice,
from both a personal and legal perspective, is that the partner should seek PEP (postexposure prophylaxis) in case of condom failure.
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It is also not yet clear whether the use of effective HIV treatment resulting in an undetectable
viral load would be accepted as a defence against recklessness. The British HIV Association
(BHIVA) and the Expert Advisory Group on AIDS (EAGA) issued a joint statement in January
2013, which concluded that among heterosexual couples, the risk of transmission through
vaginal sex is ‘significantly reduced’ if the HIV positive partner is taking effective antiretroviral
therapy (ART). It stated that the risk of a person living with HIV passing it on to sexual
partners through vaginal intercourse is ‘extremely low’, providing conditions related to lack of
other sexually transmitted infections, undetectable viral load and regular testing are fulfilled.3
It may be that this is never tested in court, because there are either no or an extremely small
number of cases of transmission with undetectable viral load.
Phylogenetic analysis (PA) is carried out to compare the HIV virus of the complainant and
the accused. If the two appear to be different this proves that there was no HIV transmission
between the two people. If they appear to be similar, this can provide evidence of
transmission, but not which partner was responsible for transmitting the virus, or whether
both were infected by another person with the same type of virus. PA does not therefore
offer definitive proof and should be supported by other medical and sexual history. These
limitations have often not been understood and lawyers have assumed it was conclusive
proof of guilt rather than simply a supporting fact that needed corroboration with other
evidence to prove guilt. In the first acquittal for reckless transmission, in 2006, the judge
ruled that there was not sufficient proof since the PA evidence did not eliminate other
possibilities of transmission. PA has also had an effect on pleading practice, since it allows
lawyers to argue that a guilty plea should not be made until the analysis has been carried
out.

Police and Prosecutions

Following the 2006 acquittal, THT and NAT (the National AIDS Trust) pressed for greater
clarity about the law in HIV transmission trials. The Crown Prosecution Service produced
guidance on ‘Intentional or Reckless Transmission of Infection’ in 2008, updated in 2011.4
This offers a checklist for local prosecutors but is not binding, so inappropriate prosecutions
continue to be brought before the courts.

3

‘Position statement on the use of antiretroviral therapy to reduce HIV transmission January 2013.’
The British HIV Association (BHIVA) and the Expert Advisory Group on AIDS (EAGA) http://www.bhiva.org/the-use-of-ART-to-reduce-HIV-transmission.aspx
4
Available at
http://www.cps.gov.uk/legal/h_to_k/intentional_or_reckless_sexual_transmission_of_infection_guidance/
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Police investigations, although much more common than prosecutions, are still relatively
rare, and police officers’ understanding of the law, as well as HIV, is therefore limited. There
is also a mismatch between the police model of perpetrator/victim and the more complex
dynamics of relationships which provide the context for accusations of transmission. This,
together with the need to investigate the medical and sexual histories of both complainant
and defendant, means that the process can be extremely intrusive and distressing.
THT research published in 2009 provided a review of police handling of criminal
investigations relating to transmission of HIV in England and Wales between 2005-08.5 This
found that both HIV and the use of the criminal law in relation to its transmission were often
poorly understood. This led to disparities in the application of the law and a lack of common
practice in the manner in which allegations were investigated. However, the review also
found a number of examples of good practice and ways in which this situation could be
improved.
NAT and THT subsequently worked with the Association of Chief Police Officers (ACPO) to
produce guidance on investigating the criminal transmission of HIV, in order to allow the
Under this guidance,
police to deal with all cases in a 'fair and sensitive manner’.6
investigations for suspected reckless transmission should only go ahead if a complainant is
infected with HIV. Additionally the guidance advises that those living with HIV should expect
uninterrupted access to medication and their confidentiality to be respected during the arrest,
any time on remand and during their sentence. A summary of this guidance was produced
by NAT in 2011.7 THT and NAT have also produced a joint briefing on prosecutions for HIV
transmission.8

5

THT, ‘Policing Transmission’ –
http://www.tht.org.uk/~/media/EB9C4E12A80E4A54B09453909BDDBA72.pdf
6
ACPO (2010), 'ACPO Investigation Guidance relating to the Criminal Transmission of HIV' http://www.nat.org.uk/Our-thinking/Law-stigma-and-discrimination/Police-investigations.aspx.
7
NAT (2011), ‘Police Investigation of HIV Transmission: a guide for people living with HIV in England,
Wales and Northern Ireland, provides a summary of this guidance http://www.nat.org.uk/media/Files/Publications/May-2011-Police-Investigation-of-HIVTransmission.pdf.
8
THT/NAT (2010), ‘Prosecutions for HIV Transmissions: a guide for people living with HIV in England’
- http://www.nat.org.uk/Media%20library/Files/Policy/2010/NATTHT%20Guide%20re%20Prosecutions%20DOWNLOAD%20UPDATE%20MAY2010.pdf
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Support for Organisations and Individuals

The issue of confidentiality is central for organisations working in the area of HIV. Their
primary duty is to the service user or patient. If workers / organisations believe a service user
is potentially putting other people at risk of HIV they still have a duty to provide care to that
person and to keep their personal details confidential. There is no duty to protect unknown
partners, and there is no requirement to inform the police about suspicions of transmission
except where the concern is about sexual abuse of children. The position for GPs may be
more complex if both people are patients, as they then have a duty of care to both partners.
If the GP decides that they should disclose the status of the person living with HIV to their
partner, the GP should inform the HIV positive person about their decision, and would also
be advised to seek legal advice about the danger of being sued for breach of confidentiality.
There is not as yet any case law to provide guidance, and although the General Medical
Council has issued some advice, this is very general.
Recent research carried out by Sigma Research explored perceptions of criminal
prosecutions for HIV transmission among HIV service providers, based on focus group
discussions.9 This had the following main objectives:
•
•

To understand how and when the topic of criminal prosecutions arose and the extent
to which service providers felt adequately prepared and supported;
To assess the impact of criminalisation on providers’ capacity to deliver high quality
services; and establish how service providers felt that criminalisation had affected
services users’ openness and trust.

The research makes recommendations for both national and local action. At national level
these include:
 A single online source of regularly updated information;
 A nation-wide programme of continuous professional development in the criminal law
for those providing clinical and non-clinical HIV services;
 Identification of key contacts with an interest in criminal prosecutions in all HIV
service organisations, to be used for a national dissemination list.
9

Sigma Research (2013), ‘Keeping Confidence: HIV and the criminal law from service provider
perspectives - http://sigmaresearch.org.uk/projects/policy/project55/
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Local recommendations include:
 Discussing and adapting existing professional guidance and associated documents
for local use, ensuring organisational consistency on advice, facilitation and support;
 Creating opportunities for clinics and community-based organisations to exchange
best practice related to criminal prosecution and explore the ethics of responsibility
and public health in HIV prevention;
 Reviewing confidentiality policies, alongside the development of local criminalisation
protocols.

Questions and Answers
This session ended with an opportunity for questions and comments to Robert James. One
participant said they were surprised that there had been prosecutions for HIV transmissions
having not heard of them before this meeting and was disappointed that it had not been
discussed with them when they were diagnosed; Robert agreed that there was a lack of
awareness about prosecutions for criminal transmission of HIV, and that this avenue was
also only available from 2003 onwards. A second participant highlighted the difficulties of
securing evidence or proof. Robert agreed that this was so; prosecutions go ahead on the
basis on medical evidence (which courts can order organisations to provide) and should only
proceed if there is a good likelihood of conviction – based on the British legal principal of the
prosecution needing to prove guilt rather than the accused proving innocence.
Robert James highlighted broader issues about changing definitions about what constitutes
crime; now that a precedent has been set that transmission of STIs (with the possible
exception of minor infections such as chlamydia) can be criminal, he identified a danger that
this might be further extended to other infectious diseases such as TB, chickenpox or
mumps, with conditions of isolation or quarantine imposed and, if breached, potentially
leading to an assault charge.
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Case Studies
The second part of the workshop consisted of small group discussion of two linked case
studies, with different groups asked to consider case study 1, case study 2 or both.
Case Study 1
A person has just come into your agency asking for support. She has just been
released after being questioned by the police about infecting her ex-boyfriend
with HIV. She tells you that she broke up with him after a violent row and he has
reported her to the police. She was diagnosed 3 years ago but could not think
about it then or since and did not go back to the hospital for treatment. She met
this man three months ago and he did not want to use condoms. She insisted
for the first few times they had sex but then gave in and they stopped using them
as he frightened her. He told her he was diagnosed with HIV two days ago and
she must have given it to him. She admitted to him that she had had it for three
years and after a row he left. The police arrested her this morning.

Case Study 2
A person has just come into your agency asking for support. He was diagnosed
with HIV two days ago, discovered yesterday his girlfriend had been diagnosed
with HIV three years before but had not told him. They had used condoms the
first few times but not since then. They had a row last night and he walked out.
He went to a friend’s and explained things to them. This morning that friend took
him to the police to report her. He says he is in shock, his life has fallen apart
and he cannot believe what has happened to him.

The groups were asked to consider:
•
•
•
•
•
•
•

What should you tell this person?
Who (lawyer, police, other agencies) should you speak to about this person’s
situation?
What should you say and what should you keep confidential?
What must you tell other people?
If the partner comes to the agency for support what should you do?
What should your agency do for the partner?
If a local journalist rings your agency about the arrest what should you say?

There were some responses relating to both case studies. These included:
•

•

Agencies should work with each individual to understand their current and previous
experiences, assess their needs, provide relevant information and advice to help
them make informed choices, and support them in coming to terms with their
situation and understanding how to manage it.
Respecting confidentiality is critical. While the person should be encouraged to seek
specialist advice and support (or the organisation should seek it on their behalf), this
must be with their permission. No obligation to inform any specific agencies was
identified.
11
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•
•

•

Staff should seek support from line managers and ensure they are acting in
accordance with organisational policy and practice.
Both partners should be offered support if they seek it. While it is important to get
both sides of the story, each partner is entitled to support and should be treated as
individuals without assigning culpability. However, organisations will need to address
practical issues concerning potential conflicts of interest. While referrals to another
organisation may be possible in larger cities, this is often not likely to be possible.
Depending on their resources, organisations should try to separate their support for
the two partners, for instance through assigning different support staff and scheduling
appointments at different times (while maintaining communication between those
supporting the two people). Both partners should also be offered opportunities for
peer support.
Agencies should not talk to journalists about individual cases, but should have a
general statement prepared.

Specific issues relating to Case study 1 (the woman) included:
•

•
•

•

Supporting her to accept her diagnosis and understand the consequences of not
seeking treatment, and onward referral to clinical services for medication assessment
and psychological and/or counselling support if appropriate.
Referring her to THT/NAT for specialist legal advice.
Exploring why she was frightened by her partner and whether this indicates domestic
violence within the relationship and if so, offer her appropriate support and referral.
This includes assessment of whether she would fit the government definition of a
‘vulnerable adult’.10
Compulsion: the issue of compelling the woman to undergo treatment was raised in
one group, from the medical perspective that the priority was to ensure that she could
not infect other people. Robert James explained that there is no legal provision for
this; mental health laws cannot be used for this purpose, and while people with
contagious diseases can, in some circumstances, be detained or quarantined, they
cannot be forced to take medication under these powers. The health protection
legislation is very clear - a person cannot be forced to take treatment because they
have a contagious disease11

Specific issues relating to Case study 2 (the man) included:
•
•

•
•

Referring to clinical services and encouraging him to start medication.
Seeking further information about his HIV status, including the results of any previous
medical tests; it is important not to assume that the woman is necessarily responsible
for transmitting the virus to him.
Exploring the relationship with his girlfriend, including possible issues of violence; it
would be important to do this in a neutral way without breaching her confidentiality.
Encouraging him to think about the consequences of pressing charges, in particular
whether he is prepared to have his previous relationships discussed in court.

10

As defined in DoH, ‘No Secrets: guidance on developing and implementing multi-agency policies
and procedure to protect vulnerable adults from abuse’ -

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/194272/No_secrets__guidance_on_developing_
and_implementing_multi-agency_policies_and_procedures_to_protect_vulnerable_adults_from_abuse.pdf
11

Health and Social Care Act 2008 s.45E (2) “Regulations under section 45B or 45C may not include
provision requiring a person to undergo medical treatment
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Action planning and recommendations
Participants were asked to consider what practical action they could take to ensure that
they/their organisation were better prepared to deal with similar situations.
Identified areas for action include:
 Compiling lists of specialist lawyers; Robert James stressed that these are rare, and
it would be useful to pass their details on to NAT or THT.
 Developing and maintaining good relationships between community based and
clinical agencies to lever in skills and resources, for instance outreach work by
specialist nurses.
 Holding regular multi-disciplinary team meetings to develop protocols and anticipate
issues, and discuss individual cases.
 Using guidance from THT, NAT and other specialist organisations to keep up to date
with legal changes and best practice, for instance relating to confidentiality, and
disseminating and discussing these with staff, volunteers and service users.
 Developing regular training and continuous professional development programmes,
incorporating case studies based on previous experience, to respond to staff
changes and to legal and medical developments and identify best practice.
 Preparing a press statement outlining their organisation’s general stance on
prosecution for reckless HIV transmission, not linked to specific cases, which would
also provide an opportunity to promote their services.
 Exploring reasons for non-uptake of treatments, seeking to reassure new service
users and dispel myths.
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